AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO
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(8) Have governance arrangements
that are clear and transparent to fulfill
the public interest requirements in
Section 17A of the Act (156 U.S.C. 78qg-1)
applicable to clearing agencies, to sup-
port the objectives of owners and par-
ticipants, and to promote the effective-
ness of the clearing agency’s risk man-
agement procedures.

(9) Provide market participants with
sufficient information for them to
identify and evaluate the risks and
costs associated with using its services.

(10) Immobilize or dematerialize se-
curities certificates and transfer them
by book entry to the greatest extent
possible when the clearing agency pro-
vides central securities depository
services.

(11) Make key aspects of the clearing
agency’s default procedures publicly
available and establish default proce-
dures that ensure that the clearing
agency can take timely action to con-
tain losses and liquidity pressures and
to continue meeting its obligations in
the event of a participant default.

(12) Ensure that final settlement oc-
curs no later than the end of the settle-
ment day; and require that intraday or
real-time finality be provided where
necessary to reduce risks.

(13) Eliminate principal risk by link-
ing securities transfers to funds trans-
fers in a way that achieves delivery
versus payment.

(14) Institute risk controls, including
collateral requirements and limits to
cover the clearing agency’s credit ex-
posure to each participant family expo-
sure fully, that ensure timely settle-
ment in the event that the participant
with the largest payment obligation is
unable to settle when the clearing
agency provides central securities de-
pository services and extends intraday
credit to participants.

(15) State to its participants the
clearing agency’s obligations with re-
spect to physical deliveries and iden-
tify and manage the risks from these
obligations.

[77 FR 66285, Nov. 2, 2012]
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SUSPENSION AND EXPULSION OF
EXCHANGE MEMBERS

§240.19a3-1 [Reserved]
§240.19b-3 [Reserved]

§240.19b—4 Filings with respect to pro-
posed rule changes by self-regu-
latory organizations.

(a) Definitions. As used in this sec-
tion:

(1) The term advance motice means a
notice required to be made by a des-
ignated clearing agency pursuant to
Section 806(e) of the Payment, Clearing
and Settlement Supervision Act (12
U.S.C. 5465(e));

(2) The term designated clearing agen-
cy means a clearing agency that is reg-
istered with the Commission, and for
which the Commission is the Super-
visory Agency (as determined in ac-
cordance with section 803(8) of the Pay-
ment, Clearing and Settlement Super-
vision Act (12 U.S.C. 5462(8)), that has
been designated by the Financial Sta-
bility Oversight Council pursuant to
section 804 of the Payment, Clearing
and Settlement Supervision Act (12
U.S.C. 5463) as systemically important
or likely to become systemically im-
portant;

(3) The term Payment, Clearing and
Settlement Supervision Act means Title
VIII of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act (124
Stat. 1802, 1803, 1807, 1809, 1811, 1814,
1816, 1818, 1820, 1821; 12 U.S.C. 5461 et
seq.);

(4) The term proposed rule change has
the meaning set forth in Section
19(b)(1) of the Act (15 U.S.C. 78s(b)(1));

() The term security-based swap sub-
mission means a submission of identi-
fying information required to be made
by a clearing agency pursuant to sec-
tion 3C(b)(2) of the Act (15 U.S.C. 78c-
3(b)(2)) for each security-based swap, or
any group, category, type or class of
security-based swaps, that such clear-
ing agency plans to accept for clearing;

(6) The term stated policy, practice, or
interpretation means:

(i) Any material aspect of the oper-
ation of the facilities of the self-regu-
latory organization; or

(ii) Any statement made generally
available to the membership of, to all
participants in, or to persons having or
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seeking access (including, in the case
of national securities exchanges or reg-
istered securities associations, through
a member) to facilities of, the self-reg-
ulatory organization (‘‘specified per-
sons’), or to a group or category of
specified persons, that establishes or
changes any standard, limit, or guide-
line with respect to:

(A) The rights, obligations, or privi-
leges of specified persons or, in the case
of national securities exchanges or reg-
istered securities associations, persons
associated with specified persons; or

(B) The meaning, administration, or
enforcement of an existing rule.

(b)(1) Filings with respect to pro-
posed rule changes by a self-regulatory
organization, except filings with re-
spect to proposed rules changes by self-
regulatory organizations submitted
pursuant to section 19(b)(7) of the Act
(15 U.S.C. 78s(b)(7)), shall be made elec-
tronically on Form 19b4 (17 CFR
249.819).

(2) For purposes of Section 19(b) of
the Act and this rule, a ‘‘business day”’
is any day other than a Saturday, Sun-
day, Federal holiday, a day that the Of-
fice of Personnel Management has an-
nounced that Federal agencies in the
Washington, DC area are closed to the
public, a day on which the Commission
is subject to a Federal government
shutdown or a day on which the Com-
mission’s Washington, DC office is oth-
erwise not open for regular business.

(c) A stated policy, practice, or inter-
pretation of the self-regulatory organi-
zation shall be deemed to be a proposed
rule change unless (1) it is reasonably
and fairly implied by an existing rule
of the self-regulatory organization or
(2) it is concerned solely with the ad-
ministration of the self-regulatory or-
ganization and is not a stated policy,
practice, or interpretation with respect
to the meaning, administration, or en-
forcement of an existing rule of the
self-regulatory organization.

(d) Regardless of whether it is made
generally available, an interpretation
of an existing rule of the self-regu-
latory organization shall be deemed to
be a proposed rule change if (1) it is ap-
proved or ratified by the governing
body of the self-regulatory organiza-
tion and (2) it is not reasonably and
fairly implied by that rule.

§240.19b-4

(e) For the purposes of this para-
graph, new derivative securities product
means any type of option, warrant, hy-
brid securities product or any other se-
curity, other than a single equity op-
tion or a security futures product,
whose value is based, in whole or in
part, upon the performance of, or inter-
est in, an underlying instrument.

(1) The listing and trading of a new
derivative securities product by a self-
regulatory organization shall not be
deemed a proposed rule change, pursu-
ant to paragraph (c)(1) of this section,
if the Commission has approved, pursu-
ant to section 19(b) of the Act (15
U.S.C. 78s(b)), the self-regulatory orga-
nization’s trading rules, procedures and
listing standards for the product class
that would include the new derivative
securities product and the self-regu-
latory organization has a surveillance
program for the product class.

(2) Recordkeeping and reporting:

i) Self-regulatory organizations
shall retain at their principal place of
business a file, available to Commis-
sion staff for inspection, of all relevant
records and information pertaining to
each new derivative securities product
traded pursuant to this paragraph (e)
for a period of not less than five years,
the first two years in an easily acces-
sible place, as prescribed in §240.17a-1.

(ii) When relying on this paragraph
(e), a self-regulatory organization shall
submit Form 19b-4(e) (17 CFR 249.820)
to the Commission within five business
days after commencement of trading a
new derivative securities product.

(f) A proposed rule change may take
effect upon filing with the Commission
pursuant to Section 19(b)(3)(A) of the
Act, 15 U.S.C. 78s(b)(3)(A), if properly
designated by the self-regulatory orga-
nization as:

(1) Constituting a stated policy, prac-
tice, or interpretation with respect to
the meaning, administration, or en-
forcement of an existing rule;

(2) Hstablishing or changing a due,
fee, or other charge applicable only to
a member;

(3) Concerned solely with the admin-
istration of the self-regulatory organi-
zation;

(4) Effecting a change in an existing
service of a registered clearing agency
that either:
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(i)(A) Does not adversely affect the
safeguarding of securities or funds in
the custody or control of the clearing
agency or for which it is responsible;
and

(B) Does not significantly affect the
respective rights or obligations of the
clearing agency or persons using the
service; or

(ii)(A) Primarily affects the futures
clearing operations of the clearing
agency with respect to futures that are
not security futures; and

(B) Does not significantly affect any
securities clearing operations of the
clearing agency or any related rights
or obligations of the clearing agency or
persons using such service;

(5) Effecting a change in an existing
order-entry or trading system of a self-
regulatory organization that:

(i) Does not significantly affect the
protection of investors or the public in-
terest;

(ii) Does not impose any significant
burden on competition; and

(iii) Does not have the effect of lim-
iting the access to or availability of
the system; or

(6) Effecting a change that:

(i) Does not significantly affect the
protection of investors or the public in-
terest;

(ii) Does not impose any significant
burden on competition; and

(iii) By its terms, does not become
operative for 30 days after the date of
the filing, or such shorter time as the
Commission may designate if con-
sistent with the protection of investors
and the public interest; provided that
the self-regulatory organization has
given the Commission written notice of
its intent to file the proposed rule
change, along with a brief description
and text of the proposed rule change,
at least five business days prior to the
date of filing of the proposed rule
change, or such shorter time as des-
ignated by the Commission.

(g) Proceedings to determine whether
a proposed rule change should be dis-
approved will be conducted pursuant to
17 CFR 201.700-701 (Initiation of Pro-
ceedings for SRO Proposed Rule
Changes).

(h) Notice of orders issued pursuant
to section 19(b) of the Act will be given
by prompt publication thereof, to-
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gether with a statement of written rea-
sons therefor.

i) Self-regulatory organizations
shall retain at their principal place of
business a file, available to interested
persons for public inspection and copy-
ing, of all filings, notices and submis-
sions made pursuant to this section
and all correspondence and other com-
munications reduced to writing (in-
cluding comment letters) to and from
such self-regulatory organization con-
cerning any such filing, notice or sub-
mission, whether such correspondence
and communications are received or
prepared before or after the filing, no-
tice or submission of the proposed rule
change, advance notice or security-
based swap submission, as applicable.

(j) Filings by a self-regulatory orga-
nization submitted on Form 19b-4 (17
CFR 249.819) electronically shall con-
tain an electronic signature. For the
purposes of this section, the term elec-
tronic signature means an electronic
entry in the form of a magnetic im-
pulse or other form of computer data
compilation of any letter or series of
letters or characters comprising a
name, executed, adopted or authorized
as a signature. The signatory to an
electronically submitted rule filing
shall manually sign a signature page or
other document, in the manner pre-
scribed by Form 19b-4, authenticating,
acknowledging or otherwise adopting
his or her signature that appears in
typed form within the electronic filing.
Such document shall be executed be-
fore or at the time the rule filing is
electronically submitted and shall be
retained by the filer in accordance with
§240.17a-1.

(k) If the conditions of this section
and Form 19b-4 (17 CFR 249.819) are
otherwise satisfied, all filings sub-
mitted electronically on or before 5:30
p.m. Eastern Standard Time or Eastern
Daylight Saving Time, whichever is
currently in effect, on a business day,
shall be deemed filed on that business
day, and all filings submitted after 5:30
p.m. Eastern Standard Time or Eastern
Daylight Saving Time, whichever is
currently in effect, shall be deemed
filed on the next business day.

(1) The self-regulatory organization
shall post each proposed rule change,
and any amendments thereto, on its
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Web site within two business days after
the filing of the proposed rule change,
and any amendments thereto, with the
Commission. If a self-regulatory orga-
nization does not post a proposed rule
change on its Web site on the same day
that it filed the proposal with the Com-
mission, then the self-regulatory orga-
nization shall inform the Commission
of the date on which it posted such pro-
posal on its Web site. Such proposed
rule change and amendments shall be
maintained on the self-regulatory orga-
nization’s Web site until:

(1) In the case of a proposed rule
change filed under section 19(b)(2) of
the Act (156 U.S.C. 78s(b)(2)), the Com-
mission approves or disapproves the
proposed rule change or the self-regu-
latory organization withdraws the pro-
posed rule change, or any amendments,
or is notified that the proposed rule
change is not properly filed; or

(2) In the case of a proposed rule
change filed under section 19(b)(3)(A) of
the Act (15 U.S.C. 78s(b)(3)(A)), or any
amendment thereto, 60 days after the
date of filing, unless the self-regu-
latory organization withdraws the pro-
posed rule change or is notified that
the proposed rule change is not prop-
erly filed; and

(3) In the case of proposed rule
changes approved by the Commission
pursuant to section 19(b)(2) of the Act
(156 U.S.C. 78s(b)(2)) or noticed by the
Commission pursuant to section
19(b)(3)(A) of the Act (15 U.S.C.
78s(b)(3)(A)), the self-regulatory organi-
zation updates its rule text as required
by paragraph (m) of this section; and

(4) In the case of a proposed rule
change, or any amendment thereto,
that has been disapproved, withdrawn
or not properly filed, the self-regu-
latory organization shall remove the
proposed rule change, or any amend-
ment, from its Web site within two
business days of notification of dis-
approval, improper filing, or with-
drawal by the SRO of the proposed rule
change.

(m)(1) Each self-regulatory organiza-
tion shall post and maintain a current
and complete version of its rules on its
Web site.

(2) A self-regulatory organization,
other than a self-regulatory organiza-
tion that is registered with the Com-
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mission under section 6(g) of the Act
(15 U.S.C. 78f(g)) or pursuant to section
15A(k) of the Act (15 U.S.C. 780-1(k)),
shall update its Web site to reflect rule
changes filed pursuant to section
19(b)(2) of the Act (156 U.S.C. T8s(b)(2))
within two business days after it has
been notified of the Commission’s ap-
proval of a proposed rule change, and
to reflect rule changes filed pursuant
to section 19(b)(3)(A) of the Act (15
U.S.C. 78s(b)(3)(A)) within two business
days of the Commission’s notice of
such proposed rule change.

(3) A self-regulatory organization
that is registered with the Commission
under section 6(g) of the Act (15 U.S.C.
78f(g)) or pursuant to section 15A(k) of
the Act (15 U.S.C. 780-1(k)), shall up-
date its Web site to reflect rule
changes filed pursuant to section
19(b)(2) of the Act by two business days
after the later of:

(A) Notification that the Commission
has approved a proposed rule change;
and

(B)(i) The filing of a written certifi-
cation with the Commodity Futures
Trading Commission under section
5c(c) of the Commodity Exchange Act
(7T U.S.C. Ta-2(c));

(ii) Receipt of notice from the Com-
modity Futures Trading Commission
that it has determined that review of
the proposed rule change is not nec-
essary; or

(iii) Receipt of notice from the Com-
modity Futures Trading Commission
that it has approved the proposed rule
change.

(4) If a rule change is not effective for
a certain period, the self-regulatory or-
ganization shall clearly indicate the ef-
fective date in the relevant rule text.

(n)(1)(i) A designated clearing agency
shall provide an advance notice to the
Commission of any proposed change to
its rules, procedures, or operations
that could materially affect the nature
or level of risks presented by such des-
ignated clearing agency. Except as pro-
vided in paragraph (n)(1)(ii) of this sec-
tion, such advance notice shall be sub-
mitted to the Commission electroni-
cally on Form 19b-4 (referenced in 17
CFR 249.819). The Commission shall,
upon the filing of any advance notice,
provide for prompt publication thereof.
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(ii) Any designated clearing agency
that files an advance notice with the
Commission prior to December 10, 2013,
shall file such advance notice in elec-
tronic format to a dedicated email ad-
dress to be established by the Commis-
sion. The contents of an advance notice
filed pursuant to this paragraph
(n)(1)(ii) shall contain the information
required to be included for advance no-
tices in the General Instructions for
Form 19b-4 (referenced in 17 CFR
249.819).

(2)(1) For purposes of this paragraph
(n), the phrase materially affect the na-
ture or level of risks presented, when used
to qualify determinations on a change
to rules, procedures, or operations at
the designated clearing agency, means
matters as to which there is a reason-
able possibility that the change could
affect the performance of essential
clearing and settlement functions or
the overall nature or level of risk pre-
sented by the designated clearing agen-
cy.

(ii) Changes to rules, procedures, or
operations that could materially affect
the nature or level of risks presented
by a designated clearing agency may
include, but are not limited to, changes
that materially affect participant and
product eligibility, risk management,
daily or intraday settlement proce-
dures, default procedures, system safe-

guards, governance or financial re-
sources of the designated clearing
agency.

(iii) Changes to rules, procedures, or
operations that may not materially af-
fect the nature or level of risks pre-
sented by a designated clearing agency
include, but are not limited to:

(A) Changes to an existing procedure,
control, or service that do not modify
the rights or obligations of the des-
ignated clearing agency or persons
using its payment, clearing, or settle-
ment services and that do not ad-
versely affect the safeguarding of secu-
rities, collateral, or funds in the cus-
tody or control of the designated clear-
ing agency or for which it is respon-
sible; or

(B) Changes concerned solely with
the administration of the designated
clearing agency or related to the rou-
tine, daily administration, direction,
and control of employees;
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(3) The designated clearing agency
shall post the advance notice, and any
amendments thereto, on its Web site
within two business days after the fil-
ing of the advance notice, and any
amendments thereto, with the Com-
mission. Such advance notice and
amendments shall be maintained on
the designated clearing agency’s Web
site until the earlier of:

(i) The date the designated clearing
agency withdraws the advance notice
or is notified that the advance notice is
not properly filed; or

(ii) The date the designated clearing
agency posts a notice of effectiveness
as required by paragraph (n)4)(ii) of
this section.

(4)(i) The designated clearing agency
shall post a notice on its Web site with-
in two business days of the date that
any change to its rules, procedures, or
operations referred to in an advance
notice has been permitted to take ef-
fect as such date is determined in ac-
cordance with Section 806(e) of the
Payment, Clearing and Settlement Su-
pervision Act (12 U.S.C. 5465).

(ii) The designated clearing agency
shall post a notice on its Web site with-
in two business days of the effective-
ness of any change to its rules, proce-
dures, or operations referred to in an
advance notice.

(5) A designated clearing agency shall
provide copies of all materials sub-
mitted to the Commission relating to
an advance notice with the Board of
Governors of the Federal Reserve Sys-
tem contemporaneously with such sub-
mission to the Commission.

(6) The publication and Web site post-
ing requirements contained in para-
graphs (n)(1), (n)(3), and (n)(4) of this
section do not apply to any informa-
tion contained in an advance notice for
which a designated clearing agency has
requested confidential treatment fol-
lowing the procedures set forth in
§240.24b-2.

(0)(1) Every clearing agency that is
registered with the Commission that
plans to accept a security-based swap,
or any group, category, type, or class
of security-based swaps for clearing
shall submit to the Commission a secu-
rity-based swap submission and provide
notice to its members of such security-
based swap submission.
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(2)(1) Except as provided in paragraph
(0)(2)(ii) of this section, a clearing
agency shall submit each security-
based swap submission to the Commis-
sion electronically on Form 19b-4 (ref-
erenced in 17 CFR 249.819) with the in-
formation required to be submitted for
a security-based swap submission, as
provided in §240.19b-4 and Form 19b-4.
Any information submitted to the
Commission electronically on Form
19b—4 that is not complete or otherwise
in compliance with this section and
Form 19b-4 shall not be considered a
security-based swap submission and
the Commission shall so inform the
clearing agency within twenty-one
business days of the submission on
Form 19b-4 (referenced in 17 CFR
249.819).

(ii) Any clearing agency that files a
security-based swap submission with
the Commission prior to December 10,
2013, shall file such security-based swap
submission in electronic format to a
dedicated email address to be estab-
lished by the Commission. The con-
tents of a security-based swap submis-
sion filed pursuant to this paragraph
(0)(2)(ii) shall contain the information
required to be included for security-
based swap submissions in the General
Instructions for Form 19b4.

(3) A security-based swap submission
submitted by a clearing agency to the
Commission shall include a statement
that includes, but is not limited to:

(1) How the security-based swap sub-
mission is consistent with Section 17A
of the Act (15 U.S.C. 78q-1);

(ii) Information that will assist the
Commission in the quantitative and
qualitative assessment of the factors
specified in Section 3C of the Act (15
U.S.C. 78c-3), including, but not limited
to:

(A) The existence of significant out-
standing notional exposures, trading li-
quidity, and adequate pricing data;

(B) The availability of a rule frame-
work, capacity, operational expertise
and resources, and credit support infra-
structure to clear the contract on
terms that are consistent with the ma-
terial terms and trading conventions
on which the contract is then traded;

(C) The effect on the mitigation of
systemic risk, taking into account the
size of the market for such contract

§240.19b-4

and the resources of the clearing agen-
cy available to clear the contract;

(D) The effect on competition, in-
cluding appropriate fees and charges
applied to clearing; and

(E) The existence of reasonable legal
certainty in the event of the insol-
vency of the relevant clearing agency
or one or more of its clearing members
with regard to the treatment of cus-
tomer and security-based swap
counterparty positions, funds, and
property;

(iii) A description of how the rules of
the clearing agency prescribe that all
security-based swaps submitted to the
clearing agency with the same terms
and conditions are economically equiv-
alent within the clearing agency and
may be offset with each other within
the clearing agency, as applicable to
the security-based swaps described in
the security-based swap submission;
and

(iv) A description of how the rules of
the clearing agency provide for non-
discriminatory clearing of a security-
based swap executed bilaterally or on
or through the rules of an unaffiliated
national securities exchange or secu-
rity-based swap execution facility, as
applicable to the security-based swaps
described in the security-based swap
submission.

(4) A clearing agency shall submit se-
curity-based swaps to the Commission
for review by group, category, type or
class of security-based swaps, to the
extent reasonable and practicable to do
s0.

(5) A clearing agency shall post each
security-based swap submission, and
any amendments thereto, on its Web
site within two business days after the
submission of the security-based swap
submission, and any amendments
thereto, with the Commission. Such se-
curity-based swap submission and
amendments shall be maintained on
the clearing agency’s Web site until
the Commission makes a determina-
tion regarding the security-based swap
submission or the clearing agency
withdraws the security-based swap sub-
mission, or is notified that the secu-
rity-based swap submission is not prop-
erly filed.
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(6) In connection with any security-
based swap submission that is sub-
mitted by a clearing agency to the
Commission, the clearing agency shall
provide any additional information re-
quested by the Commission as nec-
essary to assess any of the factors it
determines to be appropriate in order
to make the determination of whether
the clearing requirement applies.

(7) Notices of orders issued pursuant
to Section 3C of the Act (156 U.S.C. 78c-
3), regarding security-based swap sub-
missions will be given by prompt publi-
cation thereof, together with a state-
ment of written reasons therefor.

[46 FR 73914, Nov. 7, 1980, as amended at 59
FR 66701, Dec. 28, 1994; 63 FR 70967, Dec. 22,
1998; 66 FR 43742, Aug. 20, 2001; 69 FR 60300,
Oct. 8, 2004; 73 FR 16189, Mar. 27, 2008; 76 FR
4072, Jan. 24, 2011; 76 FR 20509, Apr. 13, 2011;
76 FR 41092, July 13, 2011; 77 FR 41648, July 13,
2012; 77 FR 73305, Dec. 10, 2012]

§240.19b-5 Temporary exemption from
the filing requirements of Section
19(b) of the Act.

PRELIMINARY NOTES

1. The following section provides for
a temporary exemption from the rule
filing requirement for self-regulatory
organizations that file proposed rule
changes concerning the operation of a
pilot trading system pursuant to sec-
tion 19(b) of the Act (15 U.S.C. 78s(b), as
amended). All other requirements
under the Act that are applicable to
self-regulatory organizations continue
to apply.

2. The disclosures made pursuant to
the provisions of this section are in ad-
dition to any other applicable disclo-
sure requirements under the federal se-
curities laws.

(a) For purposes of this section, the
term specialist means any member sub-
ject to a requirement of a self-regu-
latory organization that such member
regularly maintain a market in a par-
ticular security.

(b) For purposes of this section, the
term trading system means the rules of
a self-regulatory organization that:

(1) Determine how the orders of mul-
tiple buyers and sellers are brought to-
gether; and

(2) Establish non-discretionary meth-
ods under which such orders interact
with each other and under which the
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buyers and sellers entering such orders
agree to the terms of trade.

(c) For purposes of this section, the
term pilot trading system shall mean a
trading system operated by a self-regu-
latory organization that is not sub-
stantially similar to any trading sys-
tem or pilot trading system operated
by such self-regulatory organization at
any time during the preceding year,
and that:

(1)(i) Has been in operation for less
than two years;

(ii) Is independent of any other trad-
ing system operated by such self-regu-
latory organization that has been ap-
proved by the Commission pursuant to
section 19(b) of the Act, (156 U.S.C.
78s(b));

(iii) With respect to each security
traded on such pilot trading system,
during at least two of the last four con-
secutive calendar months, has traded
no more than 5 percent of the average
daily trading volume of such security
in the United States; and

(iv) With respect to all securities
traded on such pilot trading system,
during at least two of the last four con-
secutive calendar months, has traded
no more than 20 percent of the average
daily trading volume of all trading sys-
tems operated by such self-regulatory
organization; or

(2)(i) Has been in operation for less
than two years;

(ii) With respect to each security
traded on such pilot trading system,
during at least two of the last four con-
secutive calendar months, has traded
no more than 1 percent of the average
daily trading volume of such security
in the United States; and

(iii) With respect to all securities
traded on such pilot trading system,
during at least two of the last four con-
secutive calendar months, has traded
no more than 20 percent of the average
daily trading volume of all trading sys-
tems operated by such self-regulatory
organization; or

(3)(1) Has been in operation for less
than two years; and

(ii)(A) Satisfied the definition of pilot
trading system under paragraph (c)(1) of
this section no more than 60 days ago,
and continues to be independent of any
other trading system operated by such
self-regulatory organization that has
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